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Chapter 1 

INTRODUCTION 



1. It is vital that the criminal justice system has the support of the public at large. It is the public 
who witness the great majority of crimes and. who make it possible for those who commit 
crimes to be apprehended by die police and convicted in our courts. Therefore the quality 
of our justice depends heavily on the support and commitment of members of the public. 
The Government has always attached a high priority to maintaining the quality of our system 
of justice. It has been concerned that the length of some recent trials and, more significantly, 
the very high number of trials which are fixed, when only a small proportion go ahead, has 
resulted in the time of witnesses and jurors, as well as of prosecutors and the courts 
themselves, being wasted. This is not only wasteful: it diminishes the reputation of 
the system itself and reduces its standing in the eyes of the public. 

2. According to a Scottish Office commissioned report published in 1992, 1 one third of civilian 
witnesses interviewed said that as a result of their experiences of the court system they would 
be reluctant to come forward as witnesses in the future. Although some of this reluctance 
arose from the court environment and the lack of information (in which there have been 
considerable improvements since the research was carried out) the experience of attending 
court and not being called to give evidence, and perhaps having to go through die same 
experience again, must have contributed. It would be extremely serious for the 
administration of justice if it became the norm for citizens to seek to avoid being 
witnesses. That is one very important reason for taking action to reduce the number of 
trials that are cancelled or adjourned without warning. 

3. About half the witnesses who attend tire criminal courts are civilian witnesses. The other 
half are police officers. They are in the front line of the fight against crime and it has always 
been part of their duty to give evidence against those whom they have helped to bring to 
justice. It remains a vital part of police duties. But while police officers are at court waiting 
to give evidence they are not detecting or reporting crime. If, in too many cases, it turns out 
that their evidence is not needed then the question of whether their time could have been 
better spent becomes an important one for tire community they serve. In such cases it is 
important that they are redeployed for the remainder of the day on other police duties 
wherever this is possible. 

4. In order to address these concerns the Government has been reviewing the laws which 
govern criminal evidence and criminal procedure. I he review was conducted by a steering 



1 The Witness in the Scottish Criminal Court. 
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group of officials from the Scottish Office Home and Health Department, the Scottish 
Courts Administration, the Crown Office and the Solicitor’s Office of The Scottish Office. 

TERMS OF REFERENCE 

5. The group of officials had a wide-ranging remit Their terms of reference were: 

To considerthe scope for changes in legislation in the fields of criminal justice, criminal 
procedure and criminal evidence to secure practical improvements in the effectiveness, 
efficiency and economy with which criminal business is processed; and to make specific 
recommendations for change having regard to the work of the Standing Committee 
on Criminal Procedure and the work of the Scottish Law Commission on criminal 
evidence. 



WORK GOING ON ELSEWHERE 

6. A number of other reviews have been taking place on matters relevant to the work of this 
review. These are listed at Annex A. This review has taken account of such work where 
relevant, with appropriate references in the body of the report. Two of these other reviews 
are worthy of particular comment. The Steering and Working Groups on Court 
Programming chaired by Sheriff Principal Nicholson and Sheriff Cox have been reviewing 
tiie scope for improvements within the existing statutory procedures, and this review has 
drawn on the results of experiments they have been conducting in relation to interme diat e 
diets. Secondly, the Standing Committee on Criminal Procedure (the Maclean 
Committee) has been reviewing the operation of the Criminal Procedure (Scotland) Act 
1975 and has produced a number of recommendations for change. We have looked at the 
Committee s recommendations and have concluded that there is no overlap between them 
and the recommendations of this review. 
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Chapter 2 
OVERVIEW 



7. At least 350,000 witnesses are cited to Scottish criminal courts each year. Perhaps 280,000 
of them will in the event not give evidence because the trial in which they are involved will 
be disposed of without the need for evidence or adjourned to another day before it begins. 

8. In sheriff summary courts typically eight to ten trials are set down for a day's business. Of 
every ten trials set down, between four and five will not take place, usually because the 
accused pleads guilty on the day of trial; between three and four will be adjourned to another 
date or postponed indefinitely following the failure of the accused to appear; and only two 
will go ahead on the day arranged. Ultimately only three out of ten cases in which a 
trial is arranged will ever go to trial. In solemn procedure in the Sheriff Court, the 
proportion of trials which are cancelled is about the same. In the High Court, the proportion 
is lower - 36% in 1991. This was the only court in which a trial was more likely to go ahead 
than not (in 53% of cases). These outcomes are illustrated in Figure l 2 . 

Fig 1: Outcome at trial diet - Jan to Dec 1991 

Source: SCA 
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are national figures, T here are substantial local variations between courts. 
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9. By far the greatest problem facing the court system and the various agencies involved is the 
need to accommodate and prepare for trials which are set down but never take place because 
the case is disposed of without evidence being led. Until the day of trial all those involved 
have had to assume that the trial would proceed. For convenience we call these “cancelled 
trials . Cancellation is the likeliest outcome of a case set down for trial. Adjournment 
without evidence being led is the next likeliest event. Notwithstanding that four out 
01 nve trials do not take place when programmed, in the vast majority of these cases witnesses 
are called to court, turn up and often wait for long periods at court and both prosecution 
and defence will have earned out the preparatory work required for trial. 

Fig 2A: Disposal of summary business in Sheriff Court, 1991 




Fig 2B: Disposal of solemn business in Sheriff Court, 1991 
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10. ihe cost and inconvenience to most of these parties has not been calculated. But the 
Commission for Local Authority Accounts has suggested 3 that four fifths of the 700 police 
officers who attend court as witnesses daily never give evidence. While their attendance 
may not have been entirely wasted (for example, the accused may decide to plead guilty 
only when he .knows that all the witnesses are there) the potential exists to re-deploy 
approximately 560 police officers - 12% of the available strength on one shift - to other 
operational duties. Since the numbers of police and civilian witnesses cited to court are 
roughly equal, the proportion of police time devoted to waiting and ultimately not giving 
evidence might give an indication of the time given by other witnesses which might be 



1 1. Length of trial is the least serious of the three main problem areas addressed in this Review. 
Indeed a criminal trial is arelativelyinfrequentprocedure compared to the other procedures 
that take place. However, there is a widespread belief among practitioners that trials are 
getting longer. And if trials are longer than they need be to fulfil their essential purpose, it 
would be in everyone’s interest to find ways of shortening them. The average length of 
summary trials in the Sheriff Court is two hours. District Court trials will average less than 
tills. Sheriff and jury trials average two days. In the High Court the average is four days. 

12. As Figure 3A shows, about 95% of trials set down and 93% of trials that proceed 
are summary trials. While summary trials consume less resources per trial than solemn 
trials, they still account for 7 6% of trial days in court (Figure 3B ) . Accordingly, the greatest 
scope lor saving wasted time and expense is in summary cases. Annex B shows die 
number of cases that were disposed of in Scottish courts in 1991. 



Fig 3 A: Share of trials set down 
Source: Crown Office 
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Fig 3B: Share of days in Court dealing with trials 
Source: SCA 
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13. With current practice it is not possible to predict which trials will actually proceed. Accused 
people have a right to change their plea on the day of trial and it would be perverse to 
prevent that. It would be no service to witnesses, who might consider they have been called 
to court unnecessarily, to insist that they participate in an unnecessaiy trial. So there will 
always be some cases which are cancelled only on the day of trial. And, of course, accused 
people and witnesses do from time to time take ill or become otherwise unavailable on the 
day of trial. 

14. Moreover, accused people have a right to hear the case against them proved in court. So 
there will always be some evidence led in trials which is not contested, because only when 
it has been heard will the decision not to contest it be taken. 

15. For these reasons it would be impossible to eliminate all die time wasted by witnesses, as 
well as prosecutors, defence lawyers and court officials, in bringing cases to trial. However 
at present at least 80% of witnesses attending court are not required to give evidence. It 
should be possible to reduce diat proportion substantially. 

16. The following chapters ofdiis report describe and analyse three problems: cancelled trials, 
adjourned trials and length of trial; then attempt to identify and assess solutions to each 
of them and finally recommend a package of proposals for change. 
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Chapter 3 

CANCELLED TRIALS 



17. In summary procedure nearly half - 45% in 1991 - of the trials assigned are 
cancelled on the day of trial and so never take place. For all the participants who 
turn up for a trial on a given day, the most likely event is that the trial will be cancelled. 
Moreover most of those adjourned (see Chapter 4) will ultimately be cancelled too, so that 
80% of summary trials set down never take place at all. 

18. In solemn procedure in the Sheriff Court, the proportion of trials which are cancelled is 
about the same as in summary procedure. In the High Court, the proportion is lower - 36% 
in 1991. In 1991, the High Court was the only court in which a trial was more likely to 
proceed than not (in 53% of cases). 

REASONS FOR CANCELLATION 

19. There are two reasons why a trial is cancelled. Firstiy, the accused may plead guilty. 
Secondly, the prosecutor may desert the proceedings or accept a not guilty plea. No central 
record of the number of desertions in summary procedure is kept, although the number is 
thought to be low. The most likely reason for desertion is a change in circumstances, but 
the Crown Office intends to collect and analyse information on desertions in future. 



LATE CHANGE OF PLEA 

20. The late tendering of a guilty plea accounts for the overwhelming majority of cancellations. 
As Figure 4 overleaf shows, most accused persons plead guilty at an early stage. 

21. In 60% of Sheriff Court summary cases and 80% of District Court cases die accused pleads 
guilty at the earliest stage (the pleading diet). However, of those accused persons who have 
initially pled not guilty more dian twice as many plead guilty at the trial diet as go to trial. 

22. In solemn procedure, where diere is no pleading diet, only 20% plead guilty before trial 
using the section 102 procedure (see paragraph 28). Slightly more accused plead at trial 
than go to trial, although the propensity to plead guilty is lower in the High Court than in 
the Sheriff Court. The position in solemn procedure is depicted in Figure 5. 

PROBLEMS CAUSED BY CANCELLATION 

23. Cancellation of a trial is less of a problem if the fact that evidence will not he required is 
known early enough to allow all the parties to be notified before the date set for trial. In 
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Fig 4: Stage at which guilty plea tendered in summary criminal business. Jan to Dec 
1991 

Source: Crown Office 
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summary procedure when a plea which is acceptable to tire prosecution is tendered after 
the pleading diet but significantly before the trial diet, a Minute of Acceleration can be 
submitted to bring forward the case for early disposal. Next to an immediate guilty plea, 
this is the least resource-intensive case outcome. The nearer to the date set for trial that a 
plea is tendered, the more work has to be undertaken by the parties for a trial which has 
only one chance in five of proceeding. A substantial majority of guilty pleas tendered on 
the day of trial are tendered without warning, when the witnesses have turned up at court 
unnecessarily. Cancellation of trials on the day undoubtedly causes the greatest 
waste of prosecution, police and witness time. 

REDUCING LATE CANCELLATION 

24. The most important contribution to reducing the problems created by late cancellation 
^ouia be to change the pattern oi guilty pleas tendered by securing as many as possible at 
an earlier stage in tire prosecution process than die day of trial. This is not a matter of 
persuading accused persons to plead guilty. It is a matter of identifying those who are going 
to plead guilty eventually anyway and giving them an opportunity to plead at an earlier stage 
so that police and civilian witnesses are not cited to court unnecessarily and the courts can 
programme their business sensibly. 
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Fig 5: Stage at which guilty plea tendered in solemn proceedings. Jan to Dee 1991. 
Source: Crown Office 




REASONS FOR LATE GUILTY PLEAS 

25. Little is known about the processes by which accused persons make decisions about plea 
and the factors which influence the decision at different stages. The Government has 
commissioned research into plea decision-making by accused persons and the respective 
pails played by accused persons and their agents. The research findings will inform further 
work on this review. The reasons most often cited for accused persons changing their plea 
to guilty on the day of trial are that some accused are influenced by appreciation of the 
strength of the prosecution case; others by the imminence of the court proceedings; others 
by only then having obtained, or decided to follow, the advice of their solicitor. Some of 
these factors are capable of being brought into play earlier in the process. At present, there 
is little incentive for an accused person to plead guilty early or to discourage putting matters 
off to another day. In looking at ways of encouraging earlier guilty pleas, the two key 
considerations are opportunity and motivation. 



OPPORTUNITY 

26. In summary procedure, the intermediate diet, if held close enough to the trial diet, could 
provide an obvious opportunity to plead guilty. In the past that procedure was held to be 
ineffective and fell into disuse. However recent experiments carried out within the review 
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of court programming 4 have suggested that the procedure has potential to identify a 
significant number of guilty pleas. At Dundee Sheriff Court 21% of cases were disposed 
of at intermediate diet. 

27. It may be possible to make intermediate diets even more effective in securing early guilty 
pleas than these experimental intermediate diets (see Chapter 7). The potential for success 
may be constrained by the amount of information the accused has about the prosecution 
case. An accused person should be in a better position to take a decision about a plea when 
he knows the strength of the case against him. It is thought that many accused plead guilty 
when they do appreciate the strength of the prosecution case, but this often becomes 
apparent too late. At present, the defence is given a fist of crown witnesses and has a right 
to precognosce them. But whether and when precognition is carried out, and how effective 
it is, is entirely a matter for the defence. If the prosecution took the initiative in disclosing 
its case at an early stage, ie by supplying witness statements, rather than a list of witnesses, 
the accused would have less reason to hang on in the hope that the prosecution case will 
be unconvincing. Disclosure of the prosecution case is considered in more detail in 
Chapter 8. 



FIRST DIETS 

28. In solemn procedure, the abolition of first diets in 1981 removed an opportunity to plead 
guilty before the trial diet. The only means available now is Section 102 procedure, which 
provides for intimation of an intention to plead guilty to be tendered by letter, following 
which a shortened indictment is served on the accused. This procedure can only be initiated 
by the accused. As Figure 6 shows, in 1991 only 20% of solemn cases were disposed of in 
that way - compared with 34% 10 years ago. 

MOTIVATION 

29. It may be considered that the probability of conviction would have greater weight in 
influencing decisions about pleas than the likely penalty imposed. If an accused person is 
persisting with his not guilty plea in the hope that he will not be convicted, he may give 
little weight to the prospect of a reduction in sentence. In logic these two considerations 
should be separate. Nevertheless, there may be some accused persons who have not yet 
decided to plead guilty but who, if aware that doing so would reduce their sentence, might 
indeed plead guilty before the trial diet. This is the rationale for sentence discounting which 
takes place in some other countries and which is discussed in detail in Chapter 10. 

REMAND PRIVILEGES 

30. The Seabrook Report 5 suggested that in England and Wales some accused persons who 
are in custody on remand awaiting trial have an incentive to maintain their plea of not guilty 

“The Programming of Business in the Sheriff Courts, 1993. 

•'The Efficient Disposal of Business in the Crown Court, 1992. 
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Fig 6: Decline in early guilty pleas in solemn procedure 
Source: Crown Office 
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in order to protect the status and privileges accorded to unconvicted prisoners. As soon as 
such prisoners enter a plea of guilty, they lose privileges including visits, changes of clothing, 
correspondence etc. Some such accused persons can hope to serve almost all of their 
eventual sentence as unconvicted prisoners on remand in custody. The Seabrook Report 
recommends that such prisoners retain unconvicted status until sentenced by the Court. 

31. The position in Scodand is different. Remand prisoners in Scotland do, in fact, retain the 
privileges of an unconvicted prisoner until they are sentenced. So they do not have an 
additional incenti ve to maintain a plea of not guilty. However the sooner they plead guilty, 
tire sooner they are likely to be sentenced. So, if an accused person expects to receive a 
custodial sentence, then the fact that convicted and unconvicted prisoners are treated 
differently will provide some incentive to him to maintain a not guilty plea for as long as 
possible. Only a small minority of accused are remanded in custody, and relatively few of 
those in the summary cases which result in large numbers of cancelled trials. 
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Chapter 4 

ADJOURNED TRIALS 



32. In summary procedure in the sheriff courts about 35% of cases set down for trial are 
adjourned - that is postponed until another day 6 - without evidence being led. Adjournment 
is more likely than a trial going ahead. This figure does not include trials that begin and 
then have to be continued to another day - “part heard” trials. For technical reasons, 
adjournment as such is less common in solemn procedure, because it is usually easier to 
reindict solemn cases than to adjourn them to future sittings without knowing what other 
business may have to be accommodated in those sittings. However postponement of the 
trial is probably quite frequent. 

33. In many cases adjournment is a sensible and necessary procedure. But when the need for 
adjournment is identified only on the day of trial there can be unnecessary inconvenience 
and wasted expense. 

34. The main causes of adjournments are: 

- failure of the accused or witnesses to appear 

- unavailability of accused or witnesses 

- the defence being unprepared or without instructions 

- lack of court time 

35. Comprehensive Information is available only on the frequency of adj oumment for the fourth 
of these reasons. At present only about 2% of summary criminal cases put down for trial in 
the sheriff courts are adjourned because of lack of court time. In practice, approximately 
20% of the cases put down for trial are ready to go ahead on the day and, of these, 10% are 
adjourned because of lack of court time. The available information indicates that the other 
causes of adjournment are more common than lack of court time. 

36. It will be apparent that the first of these causes cannot be anticipated in advance in any 
particular case but that the second and third causes are in principle forseeable. Although 
there will always be occasions when a witness or accused person falls ill or otherwise becomes 
unavailable on the day of trial, in some cases witnesses have not been traced at all, and in 
others they are found to be on holiday. Action can be taken to arrange adjournments in 
these circumstances without waiting until the day of trial (see paragraph 40). Moreover, 



6 For present purposes, we have chosen to include in the term “adjournment" the issuing of a warrant to apprehend the accused, since 
the consequence - temporary postponement of the trial - is the same. "" 
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the defence is always capable of knowing when it is unprepared or without instructions. 
Accordingly, the biggest contribution which could be made to the avoidance of the problems 
associated with adjournment would be to identify likely problems in advance. 

3 1 • A preliminary hearing such as an intermediate diet would be the obvious way of identifying 
the need for adjournment. Accused persons who do not intend to turn up for trial do not 
turn up for an intermediate diet and in such cases a warrant to apprehend can be issued at 
the intermediate diet stage and the witnesses countermanded. Equally, tire state of 
preparedness of the defence case, and any lack of fruitful contact between accused and his 
agent can be ascertained at an intermediate diet. 

38. Intermediate diets were of course introduced for such purposes. They fell rapidly into 
disuse. But the current experiments in Airdrie and Dundee have shown that when properly 
conducted the procedure can be effective. In these experiments over 20% of cases were 
identified as cases that would have had to be adjourned at the trial diet. 

39. There are a few minor measures which might be thought to mitigate the effects of 
adjournment. 



ADJOURNMENT BY JOINT APPLICATION 

40. There are occasions when the non-availability of a witness because of holiday commitments 
or ill health will be known in advance and other witnesses may then be countermanded. 
Many of these cases are disposed of under die joint minute procedure provided for by 
section 314(3) and 314(4) of the Criminal Procedure (Scotland) Act 1975. This procedure 
van he effective up to die day before the trial, at which stage witnesses can still be 
countei manded. Some sheriff courts have adopted a practice whereby the trial diet is 
discharged and a new diet fixed by the Sheriff in chambers in the absence of any of the 
parties. But in others the case is still called in court, requiring the attendance of prosecution 
and defence agents and usually the accused, as well as talcing up valuable court time. We 
recommend making it clear in statute that adjournment can be granted by a slieri IT 
in chambers in all cases where the parties agree. 



TRIAL IN ABSENCE 

41. In the vast majority of cases die absence of die accused will result in the witnesses present 
being sent away. Section 338(l)(b) of the Criminal Procedure (Scotland) Act 1975 provides 
tor trial in absence of the accused in cases alleging contravention of statutory offences which 
are not punishable by imprisonment, after due intimation by the Crown to the accused that 
failure to attend on the day of die trial will result in the trial proceeding in his absence. This 
section also allows a solicitor to appear on the accused’s behalf and to plead for and defend 
him. The value of the procedure is that it avoids witnesses being sent home only to be cited 
to attend court another day. The existing procedure appears to be little used at present. 
One difficulty with it is that of establishing the identity of the accused. It is thought that in 
most cases where the accused fails to turn up he eventually pleads guilty anyway, so that 
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the extension of trials in absence might result in unnecessary trials being substituted for 
unnecessary adjournments. An increase in the number of convictions in absence would also 
be expectedAo result in an increase on appeals against conviction. 



NOTIONAL DIETS 

42. In summary cases where a trial diet has been intimated to an accused by letter and he fails 
to attend, the Court will adjourn the trial to another date and order personal citation of the 
accused. S hould the accused fail to attend at the adjourned diet, witnesses will have attended 
Court twice unnecessarily. 

43. A practice has grown in some courts in which at the first trial diet, or at intermediate diet, 
the trial is adjourned to a “notional” trial diet at which no witnesses are cited to attend and 
the purpose of the diet is simply to ascertain whether or not the accused is likely to attend 
trial. If the accused attends the notional diet, the Court can continue the case to a trial diet. 
B ailure to appear normally results in the granting of a warrant to apprehend. This procedure 
essentially saves waste of time by witnesses at the expense of the accused. However it does 
nothing to address the basic problem of failure to attend by the accused and failure to 
predict such non-attendance. If an effective intermediate diet were to be held, there would 
no longer be any need for this practice. 
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Chapter 5 

LENGTH OF TRIAL 



44. There is a widespread belief that trials are getting longer, a belief encouraged by recent 
experience of three trials which have lasted a long time by Scottish standards. The longest 
of these - a sheriff and jury trial - lasted for six months - and is thought to be the longest 
trial ever held in Scotland, These three trials are not long by comparison with complex cases 
in other jurisdictions, such as England and Wales. Moreover, it is clear that these three 
cases are rare examples so far. 

4j. While comprehensive information on the precise length of trials is not kept, the average 
High Court trial extends over four court days. Sheriff and juiy trials are thought to average 
two days. A number of sample surveys suggest that the average length of sheriff summary 
trials is just over two hours. District Court trials will certainly average no more than this, 
and are probably shorter - see Figure 7. 



Fig 7: Average length of criminal trials 
Source: SCA 
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There is no central record of the length of trials in the District Court. 
However, it is likely to be less than in the Sheriff Court. 
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46. The absence of routine monitoring of trial length in the past makes it impossible to identify 
any trend. Although court workloads have increased in recentyears, the number of summary 
criminal trials has declined but there are too many other factors to conclude from this that 
trial length has increased. The Scottish Courts Administration has recently installed a 
computerised system (COP) which will make the recording of the length of trials fairly 
straightforward. That information should be valuable for future analyses in this important 
area. 



CAUSES OF INCREASING TRIAL LENGTH 

4/. If it is difficult to establish that trials are indeed taking longer, it is even more dif ficult to 
identify likely causes. We have been unable to find evidence that the mix of cases going to 
trial has changed or that complex cases of fraud have increased. It is undoubtedly true that 
there are more statutory offences of a regulatory nature than there used to be and that 
many of these consume more time in the proof than common law offences. Changes in the 
presentation of evidence may have contributed - for example tape recorded evidence takes 
longer to present than a police officer reporting what he heard. 

WAYS OF REDUCING TRIAL LENGTH 

48. Most or die time at trial is taken up by the leading of evidence and cross examination. 
Measures which will reduce the amount of evidence which has to be led or speed up the 
presentation of it are likely to lead to the shortening of trials. The following paragraphs 
discuss some measures aimed at doing that. 

AGREEING MORE EVIDENCE IN ADVANCE 

49. It has been suggested that in Scottish trials some of the oral evidence is unlikely to be 
contested by the defence and could be presented in another way. Anecdotal evidence 
suggests that much routine evidence is not, in fact, contested and this was the case at a 
numbei of trials observed in the course of this review. Any evidence which is not contested 
should, in principle, be capable of agreement. If it can be identified and agreed in advance, 
time spent in leading it orally at trial might be saved. It must, however, be borne in mind 
that oral presentation can often be more effective. 

50. There is already a procedure for agreeing evidence in advance of trial. Sections 150 and 
o.>4 of die Criminal Procedure (Scotland) Act 1975 provide that in any case where an 
accused is legally represented, it shall not be necessary for either party to lead proof of any 
fact or document the terms of which are admitted. The means of achieving this are either 
a minute of admission or a joint minute of agreement. This procedure provides 
considerable scope for reducing the quantity of oral evidence required in many cases, but 
it is used only patchily and with varying degrees of success. 

51. The reasons why the joint minute approach is not more successful are various. Undoubtedly, 
there are cases in which the defence has an interest in refusing to agree any evidence, either 
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because it intends to contest all the Crown evidence, or because it intends simply to insist 
on the Crown proving the whole case without any assistance from the accused. In those 
cases no approach based on agreement is likely to be successful. However, it appears that 
in many cases the defence has simply not had, or not taken advantage of, the opportunity 
to agree evidence for other reasons. These include simply not examining die evidence until 
it is too near the time ol trial to achieve and make any use of any agreement, or not having 
had the opportunity to discuss the evidence with their clients. Anecdotal evidence in support 
of this includes the not infrequent incidence of minutes of agreement being signed on the 
day of trial (when much of die benefit has been lost) and of hurriedly scribbled minutes of 
agreement being signed in the course of the trial. This suggests that diere are cases when 
the defence agent would be willing to agree evidence but has not examined it in time, 
perhaps because he has focused his efforts and organised his work in relation to the trial 

diet rather than the preceding period, or in some cases has been unable to obtain instructions 
from his client. 

52. Securing more wide-ranging agreement of evidence in advance of the trial diet requires 
not only the right procedure, it requires greater motivation of the parties and effective 
management of die process, with particular regard to die time framework for reaching 
agreement. Intermediate diets (summary procedure) and first diets (solemn procedure) 
offer a useful model for achieving change in diese 3 areas. 



A PRE-TRIAL HEARING 

53. As part of the review of court programming referred to in Chapter 1, courts in Dundee, 
Airdrie and Dunoon have been conducting experiments with intermediate diets, with the 
aim of identifying trials which will not go ahead at the trial diet. While the experiments 
have not systematically attempted to deal with the question of evidence to be led at trial, 
with a view to shortening trials which will take place, the results suggest nevertheless that 
the procedure has the potential to fulfil this purpose. The identification of guilty pleas, of 
missing accused and of witnesses or of evidence which are unavailable at intermediate diets 
is made possible by the concentration of the parties’ attention on the evidence, the accused 

and the witnesses at that stage. The same processes are necessary to facilitate the early 
agreement of evidence. 

54, The histor T of intermediate diets, which after their introduction in 1981 fell rapidly into 
disuse in most of Scotland, suggests feat providing an opportunity to agree evidence, while 
obviously necessary, is not sufficient to achieve the aim. The procedure is likely to yield 

maximum benefit only if the judge makes specific efforts to ensure that both parties have 
made reasonable efforts to agree evidence. 



FIRST DIETS 

55. I here are perhaps even stronger grounds for adopting a similar procedure in relation to 
-solemn trials - which are generally longer, and have more evidence to agree. 
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FORM OF AGREED EVIDENCE 

56. The form of agreed evidence prepared for the intermediate diet could be the existing joint 
minute of agreement. But there are other options, including signed witness statements, or 
the Scottish Law Commission’s recommendation of a statement of facts, which are discussed 
below and in Chapter 9. The choice between these instruments can be made on their own 
merits and does not alter the case for an actively managed hearing in advance of trial. It is 
clear however, that the provision of more information about the prosecution case would 
assist in securing the agreement of evidence. The same point was made in relation to 
cancelled trials. Disclosure of the prosecution evidence is covered in more detail in 
Chapter 8. 

SUBSTITUTION OF WRITTEN FOR ORAL EVIDENCE 

57. The substitution of written for oral evidence would reduce the time taken in lea din g 
evidence at trial as long as the evidence is not challenged, and there are two possible 
directions in which change might be made. 

CERTIFICATION OF ROUTINE EVIDENCE 

58. Under section 26 of the Criminal Justice (Scodand) Act 1980 certain matters, such as the 
facts contained in certain records, or the findings of professional witnesses such as forensic 
scientists, can be proved on the basis of a certificate if that certificate is not challenged by 
counter-notice. The opportunity was taken in the Prisoners and Criminal Proceedings 
(Scodand) Act 1993 to make a number of additions to the list of matters which can be dealt 
with by certificate. A copy of Schedule 4 to the Act is at Annex C. 

59. We have identified two further matters which might be added. These relate to proof of 
previous convictions where that is a prerequisite of proving the offence; and the transmission 
of productions. Both are described at Annex D. We recommend that these two should be 
added to the list of matters which can be certificated. The Crown Office and the Scottish 
Courts Administration will continue to keep under review the possibility of further additions 
with the aim of ensuring that no matters which are suitable for certification will have to be 
the subject of oral evidence unless the accused requires it. We recommend that it be 
provided in statute that future additions to the Schedule might be made by 
secondary legislation. 

60. In the nature of these matters, they do not take up much court time anyway, aMiough they 
do take up a lot of witness time when travelling and waiting time are taken into account. 

61. Certification is only suitable for identifiable classes of evidence which occur routinely in 
identical fashion. It is not suitable for broad classes of cases or diverse circumstances and, 
therefore, for the bulk of evidence which is led in criminal trials. For the more 
heterogeneous forms of evidence, tailor - made documents, such as minutes of agreement, 
statements of facts or signed witness statements would be necessary. The first two are 
discussed under procedures for agreeing evidence in Chapter 9. 
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SIGNED WITNESS STATEMENTS 

62 ' Amore radical ste P in the direction of written evidence would be the introduction of signed 
witness statements. Although these are not admissible in Scottish criminal proceedings, 

they are admissible in some civil procedures and are admissible in criminal procedure in 
England and Wales. 

63. In cases where such a statement’s contents are uncontroversial, it should be possible to 
secure the defence’s agreement to that evidence and, if that can be done by Minute of 
Agreement then that must be the preferable course. Where written statements are 
contested, then the prosecution has 2 options. Firstly, it can produce a witness to speak to 
the statement. That option would, of course, eliminate the benefit of having the statement. 
Secondly, the prosecution can simply let the court choose between the assertions in the 
statement and the denials of the accused, who will be in court to deny his guilt in person. 

64. The main objection to written statements is that, if contested, they would have lowevidentia 1 
value. The whole tradition of our courts is that oral testimony is the best evidence available. 
Notwithstanding a change in the law on admissibility, the courts may continue to be 
reluctant to give weight to written statements which are contradicted by oral testimony and 
such reluctance may also colour the attitude of prosecutors who, in consequence, would 
be likely to place tittle reliance on written statements themselves. 

65. The Scottish Law Commission consulted on a proposal to make written statements 
admissible in criminal procedure on lines similar to the procedure in England and Wales, 
but in its final report 7 concluded against that proposal on the grounds that the necessary 
safeguards (the opportunity to contradict, or lead further evidence on the same matter, and 
discretion for the court to declare the statement inadmissible) would fatally undermine the 

intended benefit of the procedure in eliminating the need for witnesses to attend court and 
give evidence. 

66. However, these concerns have not prevented the use of written statements in criminal 
procedure in England and Wales. There, section 9 of die Criminal Justice Act 1967 makes 
admissible a witness’s rigned written statement if it has been served on (die odier party and 
no objection raised. Evidence which contradicts what is contained in (die statement may 
still be led by the defence and taken into account by die court when reaching its verdict. 
Discussion with die Crown Prosecution Service suggests that they find this procedure useful 
m some cases and that, in the cases for which it is used, it is rare for the procedure to be 
undermined by defence insistence on witnesses being called. While our conclusion remains 
that securing agreement to uncontested evidence is much preferable to leading written 
statements, (die latter may be a useful option for avoiding attendance of witnesses in some 
circumstances, for example when the defence is unable to cooperate to the extent of signing 
a minute of admission but is nevertheless content to see the evidence being presented in 

written form. We therefore recommend that it is one which should be made 
available. 



’Evidence: Report on Documentary Evidence and Proof of Undisputed Facts 



in Criminal Proceedings (Scot Law Comm No 137), 1992. 
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67. An alternative procedure would be the use of affidavits sworn before a notary public. These 
are already relied upon by the Appeal Court in determining questions of the relevance and 
significance of fresh evidence, and save a significant amount of time. But the procedure 
for obtaining such evidence is more cumbersome and expensive than for signed witness 
statements, and unlikely to be justified for the general run of cases. 

OTHER MEASURES 

68. We have looked at other measures suggested for reducing trial length. Shortening 
Indictments and Complaints has been suggested as a means of simplifying or reducing 
the amount of evidence that has to be led. In fact, the relationship between evidence and 
narrative indictments is the other way round. It is the necessary evidence that dictates the 
length of the indictment. Preparation of narrative indictments and complaints is a resource 
intensive activity for both Procurators Fiscal and the Crown Office. But reducing that 
activity by moving to simplified indictments would have to take account of the need to 
replace the functions which narrative indictments fulfil - that of giving an accused notice 
of the charges against him, and of introducing the prosecution case to the jury. In any event, 
shortening indictments and complaints would make no contribution to reducing trial length. 



69. We briefly considered the suggestion of establishing time limits for each trial, or each 
stage of the trial. If set arbitrarily, these would be too inflexible and dilute the quality of 
justice. If set in relation to each case, the procedure for doing so would itself take up time. 
While this might be justified in relation to major fraud trials, such as have been causing 
concern in England (eg Guinness, Blue Arrow), trials of that length have not so far occurred 
in Scotland. 



FORECASTING TRIAL LENGTH 

70. The difficulty of predicting the length of trials causes problems for court programming and 
it would be highly desirable for courts to have a reliable forecast of the length of the trials 
they have set down. We considered whether it would be useful to require the court to obtain 
an estimate of trial length at the intermediate or first diet when the extent of agreement of 
evidence had been established. 

71. However, forecasting the length of trials is a very inexact science. Even after the 
intermediate diet it is likely that only a minority of cases will actually proceed to trial. 
Programming by setting aside the estimated time for each trial is, therefore, likely to result 
in underprogramming of court business as some trials are cancelled and others take less 
than the estimated time. This would be wasteful. 

72. We have concluded that a duty to estimate the length of trial might be desirable in die long 
term if and when criminal procedure had reached the stage where the Court could be 
reasonably satisfied that each trial called would proceed. However it would not be a useful 
innovation at diis stage. 
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Chapter 6 

COMMON STRANDS 



73. A number of common strands have emerged from the preceding chapters. Firstly, many 
of the events which give rise to the problems identified are predictable and capable of being 
identified earlier than they are now. Early identification of such problems would eliminate 
most of the adverse effects and wasted effort and in particular would reduce the number 
of occasions when witnesses attend court unnecessarily. But there is a lack of formal 
opportunity to identify and solve these problems before the trial diet. Secondly, 
improvements in these areas depend on co-operation by the defence, but at present accused 
persons may claim not to have sufficient information about the case against them at an early 
enough stage to enable co-operation. So it may assist if a new form of disclosure of the 
prosecution case is introduced. Thirdly, experience suggests that the mere provision of 
opportunity is not sufficient: there needs to be active management of the process to obtain 
the desired results. 

/4. It is clear that there are no simple procedural panaceas for the problems faced by the 
criminal justice system. In general, to achieve beneficial change it will be necessary to invest 
effort. 1 he general thrust of the proposals in this report is that additional effort at an earlier 
stage will reduce problems arising on the day of trial. Specific proposals for alleviating these 
problems are discussed in more detail in the following chapters. 
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Chapter 7 

INTERMEDIATE AND FIRST DIETS 



75. In each of the three problem areas addressed so far we have concluded that there was a 
need for an actively managed hearing in advance of trial. This conclusion can be supported 
by logic alone. Given the certainty that a large proportion of trials will be adjourned or 
cancelled, it is wasteful to bring all the participants together on the day of trial without 
having attempted to establish the likelihood of the trial proceeding. It is also encouraged 
by experience. The experiments with effectively managed intermediate diets referred to 
already suggest that it is possible to identify in advance approximately half of the trials set 
down as ones which cannot proceed on their programmed date. 

76. If such practice could be made universal a very substantial improvement in the 
administration of justice would be secured, by reducing inconvenience to witnesses by up 

Fig 8: Effect of Intermediate Diets on summary trials in the Sheriff Court 

Source: SCA 
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to 60% of their present level. Figure 8 illustrates a comparison between the position in 
Dundee Sheriff Court during a recent experiment and the national figures. The proposals 
in this report would aim to improve on that performance. Such a diet would be justified 
simply by the need to screen out trials which are not in fact likely to go ahead when 
programmed. The agreement of evidence for trials which do proceed would be a bonus 
from die procedure. It is clear that an active process is necessary to secure agreement, and 
approaches which assume agreement unless a notice is served risk being undermined by 
routine notification. While a hearing to agree evidence alone might be of marginal 
justification for summary trials (taking into account die cost of the additional hearings), a 
hearing which screens out most adjourned and cancelled trials as well would clearly be of 
very great benefit. 



INTERMEDIATE DIETS 

77. It is possible to conduct intermediate diets routinely without obtaining significant benefit 
from them. The fact that most courts in Scodand stopped holding them routinely after 
trying diem when they were introduced in 1981 suggests that at that time the benefits of 
intermediate diets as then practised were held not to justify the time and cost of holding 
them. However, the recent experiments demonstrate that they can be effective. The key 
determinant of success is how they are managed - when they are held, who is required to 
attend, what information is available, what questions are asked, how rigorous the sheriff is 
in seeking answers, etc. The report of the Steering and Working Groups on Court 
Programming 8 is invaluable in setting out desired practice for die conduct of intermediate 
diets. However, it may be desirable to go further and strengtiien and make more explicit 
die statutory basis of intermediate diets and die duties of die court to make them work. 

78. At present section 337A of the Criminal Procedure (Scotland) Act 1975 merely provides 
diat the court may fix an intermediate diet for the purpose of ascertaining the state of 
preparation of the Crown and Defence case and whether the accused intends to adhere to 
his plea of not guilty” and that “die Court may ask the Prosecutor and the accused any 
question for the above purpose". Many judges 9 have not taken practical advantage of the 
latter power. One way of ensuring a more consistent and focused practice would be to give 
the judge specific duties by providing in statute that, for example, die Court: 

- shall ascertain whether the prosecution, and defence cases are fully prepared 

- shall ascertain whether the Crown and Defence are in a position to agree and 
have agreed any of the evidence and can discharge any of the witnesses 

- shall enquire whether a joint minute of agreement has been prepared 

- if not satisfied that the case is fully prepared, and/or that evidence which will not 
be contested has been agreed, shall either discharge the trial diet or continue 
the intermediate diet. 



“op-cit, 

•'Judge! is used throughout to embrace judges, sheriffs mid justices, whichever is relevant. 
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In order to put a clear onus on both parties to cooperate in assisting the court’s efforts to 
arrange business with minimum inconvenience to all court users, the prosecution and 
defence could be put under a statutory duty to take all reasonable steps open to 
them to secure agreement before the intermediate diet on matters which might 
be agreed or admitted. 

/9. An intermediate diet conducted on the above lines would provide a focus for case 
preparation before the trial diet. If the Crown had routinely provided the defence with 
information about the prosecution case (see Chapter 8) before the diet, the accused would 
have the opportunity to make an informed decision about how to plea and whether to agree 
evidence. If the judge effectively questioned the parties about their preparedness and 
willingness to agree evidence it is likely that much of the uncontroversial evidence would 
be identified and agreed. Although the defence could not of course be compelled to agree 
evidence, the reasons for any failure to agree would be exposed in court. The focus of the 
statutory duty on defence agents at such an intermediate or first diet would be on their 
compliance with procedural requirements as officers of the court. 

FIRST DIETS 

80. In solemn procedure a preliminary diet is possible at the request of either party, and the 
Prisoners and Criminal Proceedings (Scotland) Act 1993 makes provision for such a diet 
to be called for the purpose of agreeing evidence. But it would be much more effective if 
the diet were a mandatory one and subject to the statutory duties referred to in paragraph 
77 above. This would amount to a reintroduction of first diets in a strengthened form. 

MANAGEMENT OF THE HEARING 

8 1 . Some Sheriffs already take a proactive approach to agreement of evidence and other matters 
at intermediate diets - indeed the proposals in this report were encouraged by the example 
of practice in a few courts. In discussion of a proposal that first diets should be reintroduced, 
the Sheriffs’ Association told die MacLean Committee that they “considered that there was 
littie purpose in a return to the old unstructured first diet, but strongly recommended die 
introduction of a new preliminaiy diet taking the form of an investigative hearing with 
interventionist powers on behalf of the judge or sheriff”. We would entirely support tiiat 
recommendation by die Sheriffs’ Association and welcome the proposal in die Report on 
Court Programming, prepared by Groups chaired by Sheriff Principal Nicholson and Sheriff 
Cox, to the effect that sheriffs should receive training on the effective management of die 
piocess. If intermediate and first diets are to have the desired effect, all judges, including 
temporary appointments, would need to take a strong and consistent line in managing die 
process since it may not be possible in all cases for die same judge to deal bodi with the 
intermediate or first diet and the trial diet. 

SANCTIONS 

82 . There will remain cases - hopelully lew - where the defence deliberately and resolutely 
refuses to agree any evidence in advance, because it sees agreement as being against the 
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accused s interest. The right to adopt such an approach flows from our adversarial system 
and it would be impossible to eliminate all such cases without changing the system itself. 

83. It would clearly be wrong to compel accused persons to agree evidence against themselves 
or to prevent them from requiring all the evidence against them to be heard in court. 
However concern about the effect of accused persons requiring the attendance of witnesses 
to give oral evidence which is not contested raises the question of whether there should be 

sanctions against accused persons who do not contest evidence which they have declined 
to agree. 

84. Such sanctions cannot override the basic rights of the accused to hear the case against him 
proved in court. They would have to be applied in relation to fair procedures for informing 
the accused of die case against him and providing him with a reasonable basis for deciding 
what he wishes to contest before the sanctions are applied. The possibility that the accused 
may contest everything must remain. 

85. One possibility would be that an accused person would only be allowed to contest at trial 
matters which he had given notice he would contest. An alternative sanction would be that 
accused persons who contested matters which they had not given notice of, or required 
additional witnesses to be called with consequent adjournment of the trial, should have 
some costs awaided against them (or legal aid payments reduced). 

86. There are a number of difficulties with such suggestions. Firstly, the accused cannot 
reasonably be asked to give notice of all the matters he will contest unless he has seen a 
formal statement ox all the matters that the prosecution will seek to prove. In order to meet 
that requirement a full “statement of case” drafted by the prosecution would be necessary. 
That would not only be extremely resource intensive for general application, it would 
introduce unwelcome rigidities into criminal procedure, as well as the need for additional 
procedures to amend the “statement of case” and die defence response similar to those 
which operate in civil proceedings. 

8/. Moreover, it is difficult to see how such a provision would significantly improve the 
processing of most criminal business. If die defence were disposed to agree nothing, they 
could serve notice of objection to everything, diereby requiring all die prosecution witnesses 
to attend die trial. If diey were disposed to agree certain matters, it would be simpler to 
identify these as matters not in dispute by more straightforward and less resource intensive 
means, such as the existing procedure for minutes of admission or the SLC’s proposal of a 
statement of facts (see Chapter 9). 

88. The one advantage of these proposals would be that the strength of both the prosecution 
ana the defence cases would be known in advance, provided the defence did not give notice 
of objection to everything. In practice, however, we accepted that it may be very difficult 
to devise effective sanctions which did not run die risk of prejudicing the interests of justice: 

the accused s rights to a (air trial and to hear die case against him proved beyond reasonable 
doubt before a court of law. 
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Chapter 8 



PROVIDING INFORMATION ABOUT THE 

PROSECUTION CASE 



89. We have suggested that the provision of information about the prosecution case in a 
different way could facilitate both earlier guilty pleas and the agreement of evidence. 
Changes in the rules with regard to disclosure in solemn cases raise difficult issues, and, 
while we believe these will have to be confronted, we have restricted our recommendations 
to summary cases for the present. 

90. At present the defence is given a list of witnesses and may request copies of the statements 
of police witnesses in summary cases. The list of witnesses may be made available in 
summary cases almost immediately after the first diet, or may be provided only on request. 
There are advantages in the defence having early and full knowledge of the case against 
the accused in the same form as is available to the prosecution. 

91. The information needs to be provided at the latest in good time for the proposed 
intermediate or first diet. But how full does the information need to be to be more effective 
than the present arrangements? Draft minutes of agreement prepared by the prosecution 
do not reveal all the facts of the case - they reveal those which the prosecutor thinks will 
be uncontroversial. The same would apply to the Statement of Facts Not in Dispute 
recommended by the SLC, It is arguable that the defence will be more inhibited about 
agreeing facts selected by the prosecution when it has not seen the facts the prosecution 
regards as controversial. 

92. Of course the provision of more than a list of witnesses raises other implications, not least 
resource implications. But since 1991, as an experiment, police witness statements have 
been made available to defence agents and the take-up has been significant, with a 
corresponding reduction in requests by the defence to precognosce police witnesses. An 
experiment in the provision of some civilian witness statements has just begun in Paisley. 
The automatic provision of witness statements might prove a relatively simple way of 
meeting the aim of providing defence agents with better information about the prosecution 
case. It also has the merit of presenting the evidence in the same form as it is presented to 
the prosecution, without any subjective selection by the prosecutor. 

93. The difficulties to be overcome in providing the defence with copy statements of civilian 
witnesses should not be under-estimated. It would require earlier submission of statements 
by the police and the question of the consent of the witness would need to be resolved. To 
be effective the quality of statements would require to be of a level that both Crown and 
defence regarded as satisfactory. A means would need to be found of dealing with certain 
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types of confidential information in a satisfactory way. The Paisley experiment is likely to 
throw up further problems as well as provide answers, and the Crown’s view of die 
desirability of handing over statements is likely to be influenced by the results. 

94. We have considered whether it would be desirable to go further and provide the defence 
with a statement oi case drafted by die prosecution. That would be resource intensive 
and would be unlikely on its own to secure agreement about the facts of die case, since the 
accused may be reluctant to agree any fact without some knowledge of how the Crown will 
seek to prove that fact. An effective procedure might be to issue a “statement of case” 
accompanied by witness statements, but tiiat would be die most resource intensive option 
of all, and could not be recommended for general application. 

95. Different cases might be best taken forward by different means. In some complex cases a 
statement of case might be useful. There is, therefore, an argument for the prosecution 
having the options to suit the variety of cases . Our conclusion is that subject to the satisfactory 
resolution of the difficulties referred to above, these options should be: 

- A “Statement of Case” 

- the provision of witness statements 

Either option could be used alone or they could be used together. Whatever option is used, 
it requires an effective intermediate or first diet to secure maximum benefit. 
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Chapter 9 



PROCEDURES FOR AGREEMENT OF 

EVIDENCE 



96. In Chapter 5 it was suggested that the most fruitful way of reducing the length of trials 
would be to agree uncontentious evidence in advance. A pre-trial hearing would be used 
to ensure that the parties had addressed that issue properly, and to record the extent of 
agreement, but what procedure should be used to address the issue before that hearing 
and in what form should the agreed evidence be recorded? There are at least two main 
options. 



MINUTES OF AGREEMENT 

97. The existing procedure for minutes of agreement or admission is described in Chapter 5. 
One of the weaknesses in the procedure is the absence of a mechanism for pursuing 
agreement if there is no initial response. There is a danger that inertia prevents positive 
agreement being addressed by the defence. But a pre-trial hearing at which the parties 
were explicidy questioned about agreement of evidence would remedy this defect. The 
court would ensure that the issue had been addressed by both sides, who would have had 
to consider agreement to comply with the new procedure in the light of the duty to do so 
which is recommended in this report (paragraph 77) . In the event that agreement is reached, 
the relevant matters would be held to be conclusively proved. T he existing procedure would 
therefore seem to be quite satisfactory in those circumstances. 

SLC RECOMMENDATION OF A STATEMENT OF FACTS NOT IN DISPUTE 

98. The Scottish Law Commission’s recent report on documentary evidence 10 includes the 
proposal that the matters included in a Statement of Facts Not in Dispute drawn up by the 
prosecution should be held to be conclusively proved unless the defence objects. This is, 
in effect, a development of the existing minute of agreement procedure described above 
into one that does not require positive agreement by the defence, but puts die onus on die 
defence to serve a counter-notice. Although it can be seen why the SLC has moved in diat 
direction, die service of a counter-notice is scarcely more difficult than withholding 
agreement, and in cases where the defence has not addressed the issues in the case or in 
the Statement of Facts, die service of a counter-notice would be die safe option, which 
could become a matter of routine. 



I0 op-cit. 
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99. Moreover, in the SLC's proposal the counter-notice can be served, albeit exceptionally, 
at any time until the jury is sworn (solemn procedure) or the first witness sworn (summary), 
and can even be set aside by the judge in the course of the trial, with the likelihood that 
the trial would have to be adjourned and additional witnesses cited. From the point of 
view of the prosecution, this is a less certain procedure than the existing one of joint 
minutes, in which the prosecutor at least knows when he does not have agreement and 
will ensure that witnesses are available to give evidence. Under the SLC’s proposal, he 
would not know until the trial had been completed that the Statement of Facts was 
accepted. As presently constructed, the SLC’s proposal appears to have no advantages 
over the joint minute procedure and, indeed, to be less satisfactory in some respects. On 
its own, it does not address the basic issues of the defence’s opportunity and motivation 
to agree the evidence. 

100. The SLC acknowledges the risk that the increased resource commitment which its 
proposal would place on procurators fiscal might produce a limited return, especially if a 
practice of serving counter-notice as a matter of course grew up. Nevertheless the SLC 
has correcdy identified the weakness of the current procedures in that there is no onus 
placed on either prosecution or defence to initiate an attempt to agree evidence. 

101. The apparent disadvantages of the SLC’s proposal are in fact safeguards which are 
necessitated by its principal intended advantage. Making a presumption that facts are 
proved unless challenged is one way of overcoming the inertia which may prevent explicit 
agreement even when there is no disagreement. However, the possibility that the accused 
may suffer through a failure of the new procedure (eg failure to receive the statement, 
oversight by defence agent, misunderstanding of the counter-notice procedure) 
necessitates the safeguard of allowing the accused to dissent at a later stage. In fact, the 
objective of avoiding disagreement by default can be achieved in other ways. F or example, 
if there were a pre-trial hearing (as suggested in Chapter 7 above) then the accused and/or 
his agent could be asked explicitly if they agreed the evidence or not. Accordingly, there 
would be no need to reverse the presumption of agreement and introduce the 
accompanying safeguards. 

WITNESS STATEMENTS AGREED UNLESS OBJECTED TO ETC 

102. It has been suggested that much time could be saved very simply by serving the witness 
statements on the defence and creating a presumption that die evidence contained in 
tiiose statements is proved unless the defence objects. There are two weaknesses in this 
suggestion. Firstly, witness statements are not produced in a form which could be evidence 
if agreed. Witness statements are simply records by the police of what witnesses told them; 
they have not been seen and endorsed by the witnesses themselves. 

103. That is essentially why we have minutes of agreement, and the suggested alternative 
statement of facts. Of course, it would be possible to change the procedures, at some cost, 
to make the agreement of witness statements possible by obtaining signed statements from 
the witnesses and serving them on the defence. But the more fundamental weakness is 
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that a presumption of agreement subject to counter-notice follows the same principle as 
tf ie SLG proposal and is subject to the same objection. The defence may object as a matter 
of routine, unless there is an intervention by the court to ensure that agreement has been 
explicitly considered. On the other hand if there is to be such an intervention, as this report 
proposes, there is no need to make a presumption that the statements are proved. 



CONCLUSION 

104. The existing procedure for minutes of agreement and admission would be quite 
satisfactory if there were to be a routine pre-trial hearing (an intermediate or 
first diet) at which the scope for agreement of evidence was actively explored 
and established. Neither the Scottish Law Commission’s proposal of a Statement 
of Facts Not in Dispute, nor similar suggestions based on witness statements, 
offer any advantages in such circumstances. 
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Chapter 10 

A MORE PROACTIVE ROLE FOR JUDGES 



105. The effectiveness of a strengthened form of intermediate or first diet depends to a large 
extent on our judges. It was suggested in Chapter 7 that the key to effective pre-trial 
procedures is the way they are managed. While this includes programming and other 
administrative aspects, within the pre-trial hearing itself the judge is in control and in a 
position to influence the way business is conducted. It should be his responsibility to 
ensure, as far as he can, that the case is being brought to trial with due attention to the 
interests of witnesses and other court users and the economy and efficiency of the court. 

106. Judges may not generally see their role as a proactive one and this is cited as one of the 
main reasons why the intermediate diet procedure has not been much used, or, when it 
has, proved effective. The success of the current experiments with intermediate diets is 
being partly attributed to the proactive conduct of the sheriffs involved. We think this 
proactive approach should be generally commended. 

107. It has been suggested that judges have an opportunity to speed up trials by taking a more 
proactive role. This view does not rely simply on a theoretical view of the ideal procedure, 
but on observation of the differences in approach between judges within the current 
system. Nor does it demand a system in which judges engage in consideration of the 
evidence in order to secure agreement or rule on admissibility. Improvement could be 
achieved by judicial encouragement of tire parlies to make effective use of procedure. 

108. Effective change cannot be ensured by legislation alone. The practical benefit of any 
procedural reform can be lost simply through compliance with tire bare letter of procedure, 
unless the judge takes an active role in ensuring compliance. Legislative change will only 
produce significant practical improvements when backed up by the necessary 
administrative and managerial action, including action by judges in managing court 
procedures. 
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Chapter 11 



SENTENCE DISCOUNTING 



INTRODUCTION 

109. The main objective of sentence discounting is to provide an incentive to accused persons 
to plead guilty earlier than they otherwise would so that fewer trials are cance ll ed on the 
day of tnal. This objective has to be pursued in the light of other objectives which are 
more important, such as the provision of a fair trial for those who choose to go to trial and 
the imposition of appropriate penalties on those who commit crimes. 



CLARIFl AND CERTAINTY v FLEXIBILITY AND APPROPRIATENESS 

110. Since the purpose of a sentence discount is to give an incentive to accused persons to 
change their behaviour it is essential that accused persons understand what benefit they 
stand to gam and have confidence that they will receive it. Other things being equal 
discounting systems winch maximise clarity and certainly for the accused before he takes 
a decision on how to plead will provide a more effective incentive. However the clearer 
and more certain the signal given, die less flexibility is available to sentences and this can 
create problems m relation to other criminal justice considerations. 



1H.E CURRENT LEGAL POSITION 

m. imposing a discounted sentence to encourage guilty pleas has been proscribed by the 
Ig .ourt, which ruled, m Strawhom v McLeod (1987). that a declared practice of 
discounting was an objectionable practice which should now be stopped". Nevertheless 
m partcular circumstances the courts may look more favourably on an accused person 

W ° ^ P ^ ear 'y on one wh ° has gone to trial. A guilty plea may in some 
cases be evidence of contrition, and may in some cases be made to spare the victim or 
witnesses an ordeal. In such cases, the plea might well justify consideration as a mitigating 
factor sentencing. The existing position is therefore very flerible. But, given ^ 

be Tetieif T ® t ° f P ‘ ea ' olearer ^ to accused persfns would 

eeded if sentence discounting were to have any beneficial effect. Statute™ change 

would be needed to introduce a formal system of discounting in Scotland. 



I HE PRINCIPLE OF DISCOUNTING 

112. The High Court took the view that an accused person was entitled to go to trial and hear 
all die evidence against him and that discounting was, in fact, a system in which people 
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would be penalised for exercising this basic right. They also considered that discounting 
disabled a sentencer from exercising his discretion fully and freely. Concern has been 
expressed that discounting might result in innocent persons pleading guilty because, in a 
situation in which conviction appears to them to be a probable outcome by virtue of them 
having been accused, they fear that matters will be even worse for them if they deny their 
guilt. There is an argument that the desire to encourage guilty pleas is an improper 
consideration in sentencing policy, and that the effective imposition of sentence penalties 
on persons who are found guilty at trial in order to improve the efficiency of the criminal 
justice system by discouraging others from pleading not guilty is unfair to those individuals. 

113. There are a number of counter points that might be made. Firstly, if an accused person 
has seen all the evidence against him then it would be less unfair to penalise him for going 
to trial than it would be if trial were the first stage at winch the prosecution revealed its 
case. Secondly, the extent to which a sentencer’s discretion is fettered depends on the 
model of sentence discounting which is adopted. There are ways of preserving discretion, 
although these would hamper the clarity and certainty of the discounting. In any defensible 
system the existence of a guilty plea would clearly be only one of a number of factors which 
the sentencer could take into account. Finally, for minor road traffic and other offences, 
the principle of discounting to save costs and inconvenience in the justice system has 
already been established through fixed penalties and fiscal fines. 

DISCOUNTING ELSEWHERE 

114. In England and Wales, sentence discounting is informal. A number of other jurisdictions, 
including some in Australia, New Zealand and the USA, operate sentence discounting 
systems. 

115. In England and Wales sentence discounting is based on the power of the court to consider 
a guilty plea as a mitigating factor. A guilty plea is commonly held to justify a discount of 
between one quarter and one third of the sentence which would otherwise be imposed. 
There is no consensus about whether and how the stage at which the plea is made is taken 
into account. Nor is it known how consistently discounting is applied, since the courts are 
not obliged to consider discounting and it need not appear in any reasons given for 
sentence. 

116. Equally, there is no information about how effective discounting is in encouraging early 
pleas. Certainly there is a problem with late changes of plea (known as the “cracked trial” 
problem) in England and Wales too, but it has not been possible to establish a useful 
comparison between the position there and the position in Scotland. 

FEATURES OF SENTENCE DISCOUNTING SYSTEM 

117. There is a considerable variety of ways of implementing sentence discounting, and it is 
worthwhile addressing some basic questions about the type of system desired before 
considering the merits of specific models. 
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INDIVIDUAL OR GENERAL 

118. Discounting can work through general messages, whether statutorily encoded or not, that 
early guilty pleaders can expect a discount (specified to a greater or lesser degree), or it 
can be operated at the individual level, in the form of an indication of what the sentence 
will be in each particular case if the accused pleads guilty. The latter are often loosely 
characterised as plea bargaining systems, although in fact it is not essential that bargaining 
takes place. 



INDIVIDUAL 

119. The individual approach can maximise clarity and certainty for the accused. In theory it 
would be possible to give the accused a firm commitment in advance to the sentence he 
would receive after pleading. From the point of view of effectiveness, this would be the 

best that could oe achieved. However, in practice the firmness of such a commitment is 
limited. 



120. A binding commitment could only be given by the judge. The involvement of the judge 
in sentencing considerations prior to conviction would require a number of consequential 

changes and has significant practical implications which are perhaps greater in Scotland 
than in other jurisdictions. 



121. Apart from die increase in judicial time to consider sentence at an earlier stage, there is 
the question of what information is available to the judge on which to base his sentencing 
decision. At present judges have only limited information on the prosecution or defence 
cases. The judge could be provided with the police summary of the prosecution case. 
However diere remains a difficulty about putting the accused’s explanation or excuse 
before he has admitted guilt. Since in many cases the court is bound to consider the 
particular circumstances of the accused, for example there is a statutory requirement to 
consider a social enquiry report before imposing a custodial sentence on a young offender 
or one who has not previously been sentenced to custody, it would be necessary to bring 
forward pre-sentence reports and that might add to delay. 

122. The need for additional court time could be minimised by using the intermediate or first 
diet as a forum for indication of sentence. However, the difficulties over sentencing 
m ormation would remain unless considerable additional paperwork was created - and 
even then mitigation would appear to remain a problem. 

123. It would be more feasible for the judge to indicate a range of sentence which he would 
impose with and without discount, the eventual sentence within that range depending on 
T 3 mformatlon and miti g a tion etc which becomes available at the actual sentencing stave. 

S W ° uld be leSS certam for accused, but more satisfactory in relation to die other 
elements of appropriate sentencing. 



124. In some jurisdictions in the USA the judge appears merely to indicate what he is minded 
to sentence without commitment Since these judges themselves appear to have a strong 

interest in the success of the system (it was initiated to control their workload), reneging 
on that indication is unusual. 6 6 
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125. A variation on this approach which would obviate j udicial involvement and would therefore 
be cheaper (although still more expensive than the status quo), would involve the 
prosecutor in sentencing. If the prosecutor had a role in recommending sentence - which 
either limited the judge’s discretion or had to be taken into account by the judge - then 
he would be in a position to give the accused an indication of the likely sentence. Such an 
indication would be less effective than a judicial one unless the judge were bound by it 
(in which case the judge’s sentencing role would be redundant). And it would require a 
substantial change and expansion in the role of the prosecutor. 

126. This is a model which operates in some jurisdictions - notably in the USA. However, 
concern has been expressed about the marginalisation of the accused as die interests of 
the negotiators take precedence. For tiiis reason some commentators have suggested diat 
any such negotiation should take place in court in the presence of a judge, a safeguard 
which rather undermines the justification for expanding die role of the prosecutor. 

GENERAL 

127. Alternatively it could simply be made known to all accused, via a statement of policy, a 
High Court ruling or a statutory provision (in practice probably a combination of all three) 
that those who plead guilty before the day of trial will get a lesser sentence than they 
otherwise would. 

128. The advantages of this approach are that it would be relatively easy to achieve, in diat it 
would necessitate less reconstruction of existing roles and procedures, and diat it would 
not add to work on individual cases before conviction and would dierefore be cheaper to 
operate. The disadvantages are that it would offer less certainty to individuals, unless the 
universal provisions were both very explicit and fairly rigid and covered the basic sentence 
as well as the discount. The more explicit and less flexible the provisions are, the more 
problems diey create in relation to judicial sentencing discretion and to die ability to fine 
tune sentences to individual cases. 

POSSIBLE STATUTORY PROVISIONS 

129. The most modest step that could be taken towards the encouragement of earlier pleas 
through discounting would be to introduce a requirement for the court to consider a guilty 
plea, and the stage at which it was made, as a mitigating factor. This might be considered 
to be simply formalising existing informal practice and may have only a modest effect, if 
any, on the decisions of accused persons. 

130. A stronger step, which might be expected to be more effective, would be to provide simply 
diat accused persons who plead guilty early would be entitled to a lesser sentence than 
diose who plead on the day or go to trial. However without some means of estimating 
either the basic sentence or the amount of discount, accused persons might still lack 
sufficient confidence in the likelihood of substantial benefit to themselves, unless the High 
Court were to offer guidance on these matters in relation to cruses taken on appeal and 
thus were to provide some benchmarks for persons accused in the future. 
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131, The most effective general provision would he one that offenders who pled guilty before 
the day of trial (or by the intermediate diet) would receive a sentence which was x% less 
than the sentence which would otherwise have been imposed. If desired a sliding scale 
could be adopted under which the earlier the plea was made the greater would be the 
discount. Such a provision would have the advantage of making it absolutely clear to all 
accused the relative benefit they stood to gain from pleading guilty (although it would not 
reveal the absolute benefit, which depends on the basic sentence). The disadvantage would 
be its inflexibility, which might create anomalies. The most obvious of these concerns 
serious crimes, which might merit maximum or near maximum penalties. There would be 
public concern if, say, a violent multiple rapist received a discount because he pled guilty 
straightaway. There might also be concern at the low end of the scale where a discount 
combined with early release might appear to reduce some minor sentences to apparently 
negligible proportions. 

132. These concerns could be met in part by providing a derogation clause for crimes of 
exceptional gravity. Care would need to be taken that such a clause was not over-used and 
so undermine the effectiveness of the system. It seems likely that such a clause would be 
necessary for any statutory option which applied to serious offences. An exclusion of 
discounting from serious cases altogether could be achieved by limiting the discounting 
system to summary cases, where the worst problems with cancelled trials occur. 



RELATIONSHIP TO “BASIC” SENTENCE: GUIDELINES 

133. The obvious uncertainty in the options described above centres on the sentence an accused 
would otherwise have received. Accused persons are not generally in a position to guess 
in advance what they might otherwise receive. And they may not be confident that the 
sentence they get includes a real discount. They may suspect that the sentence was inflated 
m order to be discounted. The existing safeguard against the latter is that the “would have 
been” sentence would be appealable and aggrieved persons would get a discount on the 
sentence decided by the Appeal Court. But the Appeal Court’s review will not necessarily 
solve the problem of lack of predictability for the generality of not guilty pleaders. The 
Appeal Court in Scotland has not hidierto thought it appropriate to attempt to set out 
tariffs for sentencing judges although there is some relevant case law. 

134. Although discounting on the basis of die current discretionary approach to sentencing has 
the above disadvantages it does fit well with the dieoretical complexity of sentencing and 
1S mfimte y ilexible - & would also minimise change from the status quo. 

135. Discounting against a system of sentencing guidelines would be more transparent and 
snore meaningful and could be expected to be more effective in sending the right signals 
to accused persons. Guidelines would still retain flexibility since diey would be sufficiently 
broad to cover the majority of cases, and, being only guidelines, would permit departure 
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EFFECT ON EARLY GUILTY PLEADERS 

136. At present a high proportion of accused persons (70%) plead guilty at such an early stage 
that no trial is set down. Although these people apparently need no further incentive to 
plead guilty, they would need to qualify for a discount too otherwise they would have an 
incentive to plead not guilty until they qualified for a sentence discount. On the face of it 
the general introduction of discounts for early pleas would therefore result in a general 
and substantial reduction in the total penalties imposed by the courts. 

137. This might give rise to some public concern both at the general effect and in cases where 
tire penalty imposed was already likely to be low, or perceived as such (eg accused gets a 
short period of imprisonment, discounted for early plea, then reduced for good behaviour) . 

SCOPE OF DISCOUNTING 

138. Two other issues to consider concern the type of case and type of disposal to which 
discounting should apply. Firsdy, the type of case. Most late guilty pleas occur in summary 
procedure, in which over 30,000 trials a year (32,067 in 1991) are eventually cancelled 
(the figure in solemn procedure was 1,458 in 1991). Summary cases also raise fewer 
problems in respect of public concern over seriousness. 

139. Those options which involve the judge or prosecutor in plea bargaining would greatly 
increase the cost of dealing with a summary case. The most efficient way of doing so would 
be to have the judge give an indication of likely sentence at intermediate diet, although 
there would be little scope for bargaining as such without overloading the intermediate 
diet. Generally, plea bargaining systems elsewhere in die world appear to be justified in 
relation to avoidance of jury trials, which are much more costly, and involve greater 
numbers of witnesses as well as jurors, than summaiy trials. 

140. The more “automatic” forms of discounting, involving generally applicable statutory 
discounts, appear to fit better with summary procedure. 

141 . A further issue is tire type of disposal. Discounting is often thought of in relation to custody. 
But custody is imposed in only 7% of court cases 11 . The vast majority of convictions result 
in a fine, although there is significant use of other disposals such as community service, 
probation, compensation orders, disqualification and licence endorsement. In theory, all 
of these could be discounted. In practice, it might be sensible to limit the discount to 
custody, fines and community service. Discounting probation would be illogical, since 
probation is intended to have a supervisory and rehabilitative function rather than a 
punitive one and the accused has to agree to the terms of the probation order. Discounting 
compensation orders would penalise the victim, and discounting disqualification and 
endorsement would be complex (although it has been precedented for drink drivers who 
complete rehabilitation courses). 



"The Scottish Office Statistical Bulletin CRJ/199'2/6 "Criminal Proceedings in Scottish Courts, 1991”. 
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SIX THEORETICAL MODELS 

142 The above discussion suggests that there is a complex of possible options for sentence 
counting systems. Annex E lists six examples. Introducing the sentencing guidelines 
dimension increases them to twelve, and there are other variations. For example it is 
possible to have plea bargaining without discounting, relying on the theory that accused 
persons only need to know what the sentence will be, not necessarily that it has been 
reduced. That approach is used in some jurisdictions in the USA. 



V-rWiNX-.JL.UDiUiM 



143 Setting up a system of sentence discounts for early guilty pleas raises a number of problems 
o, practicality as well as of sentencing policy. The motivational effect of the prospect of a 
discounted sentence depends largely on the reliance the accused can place on there being 

a ST? ‘° 7 °* er ^ ^ m ° re ** «• ^orated into such 
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144. 1 he way to maximise certainty would beta make clear what sentence can be expected for 
each crime, at each stage at which a guilty plea is made. This implies either a deterministic 
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Chapter 12 

THE DISTRICT COURTS 



INTRODUCTION 

145. Responsibility for administration of the district courts falls upon die local audiority in 
whose area the court sits, whereas the administration of the sheriff courts is a responsibility 
of central government, exercised by die Scottish Courts Administration on behalf of the 
Secretary of State for Scodand. 

146. Although comparable statistics are not available for the district courts, they appear to 
experience the same problems of cancelled and adjourned trials as the sheriff courts. 
Accordingly, the proposals made in this review would appear to offer similar benefits. 
There may be less scope for agreement of evidence in district court cases, but, as is the 
case now, the same procedures should apply there as in the sheriff courts. 

JUDICIARY 

147. Most district courts are presided over by lay magistrates (justices of die peace) who may 
sit alone or with odier justices and are guided in matters of law by a legally qualified 
assessor who will usually be the Clerk of the Court. There is also provision in die District 
Courts (Scodand) Act 1975 for local authorities , widi the approval of the Secretary of State, 
to appoint stipendiary magistrates to sit in the district courts. Stipendaries must be legally 
qualified for at least five years. They sit alone. There are only 4 such positions (with 3 
part-time reliefs) in Scodand, all in Glasgow District Court. 

POWERS 

148. The district courts process only summary criminal business. The maximum sentence that 
a justice of die peace may impose for common law offences is a £2,500 fine (level 4) or 60 
days imprisonment. The maximum sentence that may be imposed by a stipendiary 
magistrate is equal to the summary powers of a sheriff - £5,000 fine (level 5) or 6 months 
imprisonment. In bodi cases, higher penalties may be imposed for some statutory offences 
where specifically provided for in the relevant statutes. Appeals against decisions of the 
district court are to the High Court. 

PROSECUTOR 

149. District court cases are prosecuted by the Procurator Fiscal in the same way as in the 
sheriff summary court. The Procurator Fiscal’s Office of the local sheriff court has 
responsibility for the district court as well. The Procurator Fiscal also determines the 
allocation of business between the district and sheriff courts. 
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WORKLOAD 

150, Over the period 1981 to 1991 the number of cases disposed of in the district courts has 
been relatively stable. However, the district courts' share of all cases disposed of in Scottish 
courts over the same period has risen from 41% to 53%. The change in the relative share 
of the district and sheriff courts is depicted in Figure 9. The frequency of district court 
sittings depends on the amount of criminal business generated by its jurisdiction. Some 
courts m rural areas may sit only once a fortnight, whereas Glasgow District Court has 8 
courts sitting 5 days a week. 



Fig 9; District Court share of criminal business 
Source: Crown Office 
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COURT PROGRAMMING 



T 16 COUrt , S a similar a PP™ ch to “Urt programming to the sheriff courts. 

ypicVy ten and m some cases up to fifteen, trials are set down in busy courts, in the 
expectation that these will collapse to, say, 2 trials which actually go ahead. The pattern 
o usmess appears to be similar to that observed in some sheriff courts in that a call-over 
takes place, during which the majority of cases arc disposed of or adjourned. Then an 
adjournment follows, during which some negotiation takes place, following which the 
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number of trials is further reduced. There may be another adjournment before the first 
“real” trial goes ahead. This can be as late as 12 o’clock following a 10 o’clock start. 

CANCELLED TRIALS 

152. As in the sheriff court, most accused in district court cases plead guilty at the pleading 
diet and thereafter more plead guilty at the trial diet than go to trial. However, as one 
might expect, given the less serious nature of the offences being prosecuted here, tire 
district courts’ plea “profile” is even more skewed towards early guilty pleas, and there is 
consequently a smaller proportion of both late pleas and trials. The comparison is 
illustrated in Figure 4 above. Figure 4 shows that in the district courts a trial is more likely 
to be cancelled than to proceed, although the proportion cancelled is lower than in the 
sheriff court. 



ADJOURNMENTS 

153. There is no information on the incidence of adjournments in the district courts. However, 
the possible causes of adjournments - accused or witness being unavailable or failing to 
turn up, prosecution or defence not prepared for trial, lack of court time - are all equally 
possible in the district court as in the sheriff court. During visits to district courts a very 
high level of adjournments was observed - much higher than late guilty pleas. The 
impression that adjournments may be a bigger problem than late changes of plea in the 
district courts is supported by the approach to programming in the district courts (see 
above) which appears to assume that a similarly large proportion of trials will not proceed 
on the day set down, although the proportion of cancelled trials is lower. 

LENGTH OF TRIAL 

154. There is no centrally recorded information on trial length in the district courts. The average 
is likely to be shorter than the average of around 2 hours in the sheriff court. Impressions 
of experienced practitioners support this and suggest that it is sometimes possible to get 
through four or five district court trials in a day. However, this can be true also of the 
sheriff court and a calculation of the number of trials completed over the estimated number 
of trial days suggests that average achievement over the year for all the district courts 
together is similar to the sheriff court. 

EFFECT OF THE MAIN REVIEW PROPOSALS 

155. It is clear from the above information on late guilty pleas and adjournments, and the 
consequent effect on court programming, that there is a need for procedural reform in 
the district courts at least equal to that in respect of the sheriff courts. Perhaps length of 
trial is less of a problem in tire district court than it is in the sheriff court. And it is possible 
that adjournments are a bigger problem than late guilty pleas. But clearly, the vast majority 
of trials set down do not take place when programmed and the effect on witnesses is equally 
unacceptable. 
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EARLY DISCLOSURE OF THE PROSECUTION EVIDENCE 

156. The proposed new procedure for disclosure of prosecution witness statements would 
operate between the Procurator Fiscal and the accused or defence agent, without any 
involvement of the court. It would be expected to make a similar contribution to the 
generation of earlier guilty pleas, if used in conjunction with an intermediate diet, as it 
would in the sheriff court. It would also facilitate the agreement of evidence and the 
consequent countermanding of witnesses, although it must be doubted if the same benefit 
could be obtained in that respect. There is therefore no reason why such a procedure 
should not operate in district court cases. 

STRENGTHENED INTERMEDIATE DIETS 

1ST. The apparent incidence of adjourned and cancelled trials suggests that an effective 
intermediate diet would be of great benefit in the district courts. Apart from changes of 
plea, most of the causes of adjournment noted during visits to the district courts - eg 
accused not turning up, legal aid not granted - could easily have been picked up at an 
intermediate diet, with consequent avoidance of unnecessary witness attendance at the 
trial diet. Moreover, it seems likely that most justices, given explicit statutory duties, would 
be capable of ensuring drat such problems are indeed identified at the intermediate diet. 

AGREEMENT OF UNCONTENTIOUS EVIDENCE 

L>S. Under these proposals the judge would be under a duty to encourage the agreement of 
evidence at the intermediate diet, by enquiring what efforts had been made and ensuring 
that both parties had addressed the issue and achieved the maximum agreement possible. 
This role would be a considerable departure from current practice for many sheriffs who 
are always professional lawyers of long experience. The position is more difficult in the 
district courts, where most justices have no legal training, and, although they have the 
support of legally qualified clerks, they themselves may lack the skills necessary to challenge 
the expert prosecutor and defence agent on these matters. While in the long run it may 
be possible to achieve progress in this area, it seems unrealistic to expect justices to make 
a significant contribution to the encouragement of agreement at the intermediate diet. 
Success here would seem to be more in the hands of the parties. 

i u9. However it seems unlikely that length of trial is a serious problem in the district courts. 
In addition a higher proportion of cases are likely to involve only a few witnesses who 
testify to the central facts of the case and therefore the scope for releasing witnesses 
through agreement of evidence is probably less. Nevertheless the new procedure could 
bring significant benefits in the district as in the sheriff court and should therefore be 
applied there. 

CONCLUSION 

160, At present we have a uniform system of summary procedure in both sheriff and district 
courts. There must be a strong presumption that this should continue. The district courts 
appear to experience the same problems as die sheriff courts. We therefore recommend 
that the proposals in tills report should be implemented in the district courts. 
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Chapter 13 
LEGAL AID 



161. The proposals identified in Chapters 7 to 11 have implications for legal aid. Legal aid and 
court statistics are not directly compatible but it would appear that around 30% of those 
prosecuted summarily, and probably a high proportion of those who plead not guilty, 
receive legal aid. Almost all of those prosecuted under solemn procedure receive legal 
aid. In many cases the new proposals will change the pattern, and particularly the timing 
ofwork undertaken by defence agents. In turn, adjustments maybe required to the existing 
system of criminal legal aid to enhance the effectiveness of the new proposals. This is being 
considered as part of the current Review of Criminal Legal Aid. 

162. The proposals in this report are designed to ensure that all case preparation is completed 
by die time of a diet approximately two weeks before the day set down for trial. Accordingly, 
the only work which would normally remain for a defence agent after that would be 
attendance at the trial diet. It is important to ensure as far as possible that the structure 
and timing of legal aid payments support the thrust of early case preparation which hinges 
on the proposed intermediate and first diets. The ideal legal aid arrangements would be 
ones which provided both an incentive to early preparation and a sanction against failure 
to prepare. 

163. Options for achieving these aims will be worked up in more detail within the review of 
criminal legal aid and will be published in the consultation paper arising from that review 
in the summer. 
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Chapter 14 

RESOURCE IMPLICATIONS 



164. The main proposals made in this review may be considered as a package, consisting of: 

- the introduction of a strengthened form of intermediate and first diet 

- the provision of witness statements to the defence on a routine basis in summary cases 

~ a concerte d attempt to secure agreement in advance of trial of evidence which is not 
contested. 

165. The broad effect of the proposals is to increase the effort required of the various parties 
involved in the prosecution process at an earlier stage in the process with consequent 
savings in wasted effort at the trial diet. This effect is likely to be reflected in costs too. 
Our overall assessment is that if the package is effectively implemented the savings would 
at worst pay for the increased costs. At best, there could be scope for net savings to the 
cnminal justice system as a whole. However, each agency or party will experience a 

different balance of costs and savings. The following paragraphs offer a brief assessment 
of these effects. 



THE COURTS 

166. The courts will use additional time to hold intermediate diets, some of which will be saved 
at the trial diet through trials which do not need to call and dirough reductions in 2 
time from the agreement of evidence. It seems likely that most courts should be able to 
absorb the intermediate diets within their existing resources. But the larger sheriff courts 
are likely to require additional resources. 



THE PROCURATOR FISCAL SERVICE 

167. The fiscal service will incur additional administrative costs associated with sending out 
wttaess statements and with countermanding additional witnesses. Fiscals will also need 
more time to draft minutes of agreement and to participate in intermediate diets Again 
some of this additional time will be saved at the trial diet and from reduced preparation 
o> trials which do not go ahead. However the additional costs are likely to outweigh the 
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THE POLICE 

168. The police should be major beneficiaries from the proposals. According to the CLAAS 
report 12 attendance at court costs police forces £Sm a year. The proposals made in this 
report have the potential to reduce police attendance by between forty and fifty percent. 
While overtime and special allowances mean diat it is not possible to calculate possible 
savings on a straightforward percentage basis, clearly there is potential for substantial 
savings to the police. The police may need to assist in the countermanding of more civilian 
witnesses as a result of intermediate diets, but the increased costs are likely to be small in 
relation to the reductions in witness duty. 

CIVILIAN WITNESSES AND JURORS 

169. The major benefit of the proposals is in reducing unnecessary witness attendance. 
Prosecution witnesses’ expenses may be reimbursed by the Crown Office, so there will be 
savings in those costs. In solemn cases, it should also be possible to reduce the numbers 
of jurors cited, and this will also produce savings in expenses. 

THE DEFENCE 

170. The routine provision of prosecution witness statements to the defence is likely to reduce 
the need for defence precognition of prosecution witnesses, thereby reducing the costs 
of die defence, and incidentally tire costs to Legal Aid. There may be some increase in 
defence preparation time to consider the agreement of evidence, although this should be 
mainly a bringing forward of preparation which has to be done anyway. There will be 
increased costs for defence agents’ participation in intermediate diets, offset by savings at 
the trials diet, including waiting time at die trial diet. . 

SUMMARISING THESE EFFECTS 

171. The grid at Figure 10 overleaf summarises die effects of the proposals as simply as possible, 
showing where time (and in most cases cost) will increase and decrease as a result of the 
proposals. In due course it will be possible to estimate figures to put in each box, and 
calculate die total, resource implications for each agency, and for each stage of the 
procedures. 



SENTENCE DISCOUNTING 

172. Any system of discounting will have some resource implications. It is too soon to attempt 
to be precise about any option, but some generalisations are possible. The plea bargaining 
options, which increase the time spent on each case by judges, prosecutors and the court, 
may require additional paperwork and may add to delay, will be the most expensive. 



19 
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Fig 10: Resource implications of main review proposals 
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Systems involving statutory discounts would be cheaper, although the addition of 
sentencing guidelines would add to their cost. Cheapest of all would be the simple 
requirement to consider plea as mitigation. All systems are likely to increase the number 
of appeals, many of which will be at the complex end of the scale. 

CONCLUSION 

1/3. Despite uncertainty about the precise figures for costs and savings, the broad picture 
suggests that, effectively implemented, the proposals made in this review would at worst 
cover their costs. At best they could produce significant savings. 
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Chapter 15 
CONCLUSION 



174. In Chapter 2 of this report we estimated that a minimum of 350,000 witnesses a year were 
cited to attend Scottish courts, and that as many as 280,000 may not give evidence. The 
reason for this is that about 80% of trials do not go ahead when programmed. 

175. Some courts have shown that even within the existing laws of procedure a more efficient 
service is possible. However there is a need for a new statutory framework as a basis for 
procedures and practice which give due emphasis to the interests of witnesses, jurors and 
the public at large. The conclusion of this review is that a package of statutory provisions 
which secured the following main elements: 

- mandatory intermediate and first diets in a strengthened form 

- routine disclosure of prosecution witness statements to the defence 

- a concerted effort to secure agreement to uncontentious evidence in advance of trial 
would effect a very substantial alleviation of the problems described earlier. 

176. We estimate that this would reduce the proportion of trials cancelled and adjourned 
without warning from 80% to between 30 and 40%. That could release between 140,000 
and 175,000 witnesses from the inconvenience of unnecessary court attendance. About 
half of these would be police officers: so over 70,000 police officer days could be released 
for other duties. 

177. Chapter 14 suggests that such a package would be likely to be justified in purely financial 
terms. However tire main benefits flowing from these proposals will be an improved service 
to witnesses and other court users. Substantially reduced inconvenience to witnesses must 
in turn benefit the credibility of the court and prosecution system and the willingness of 
the public to cooperate with it. The achievement of greater certainty of trials going ahead 
will facilitate improvements in court programming and utilisation of court time, as 
procedures such as staggered listing become more viable and predicted spare time can be 
used for other hearings. A virtuous circle could be created in which parties are able to 
turn up with greater certainty as to what will take place and when, and further benefits, 
such as reductions in waiting time might be realised, 

178. The introduction of sentence discounting might secure further benefits although the issues 
raised in Chapter 11 suggest that it would be appropriate to seek views on them before 
proceeding to a detailed proposal for a system of sentence discounting. 
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SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS 

179. The following are the conclusions and recommendations of this review: 

i the most serious waste of time and resources in the criminal courts is caused 
by the number of trials cancelled without warning, followed by the number of 
trials adjourned without warning, followed by the unnecessary length of some 
of the trials that take place; (Paragraph 9) 

ii the number of desertions by the prosecution should be monitored; (Paragraph 
19) 

iii most trial cancellations are caused by late guilty pleas; (Paragraph 20) 

iv further information is needed on the factors influencing decisions to change 
plea; (Paragraph 25) 

v an intermediate or first diet would identify a significant number of guilty pleas; 
(Paragraph 26) 

vi its effectiveness would be enhanced if the defence had full knowledge of the 
prosecution case beforehand; this could be guaranteed by the prosecutor taking 
the initiative in disclosure; (Paragraph 27) 

vii the regime for remand prisoners in Scotland does not, of itself, encourage the 
maintenance of not guilty pleas; (Paragraph 31) 

viii the main causes of adjournments are predictable and could be identified at an 
intermediate or first diet; (Paragraph 33) 

ix the practice of dealing with agreed adjournments in chambers should be made 
universal; (Paragraph 40) 

x trials in absence do not offer a significant solution to the problem of accused 
persons failing to turn up for trial; (Paragraph 41) 

xi the length of trials should be recorded in future; (Paragraph 46) 

xii there is significant scope for agreeing evidence in advance of trial; (Paragraph 
49) 

xiii an actively managed hearing in the form of a first or intermediate diet with 
specific statutory duties on the parties including the judge would assist in 
securing the agreement of evidence; (Paragraph 78) 

xiv the provision of more information about the prosecution case at an early stage 
would facilitate the agreement of evidence; (Paragraph 51) 

xv it would be difficult to devise effective and fair sanctions against failure to agree 
uncontentious evidence; (Paragraph 88) 
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xvi the proposals in Annex D should be added to the list of matters which can be 
the subject of certificate evidence and die list should be further reviewed; 
(Paragraph 59) 

xvii it should be made possible to add to that list by means of secondary legislation; 
(Paragraph 59) 

xviii die introduction of signed witness statements offers no general solution to the 
problems addressed here but should be available as an option; (Paragraph 66) 

xix subject to die resolution of a number of difficulties, the prosecution should 
routinely provide the defence with copies of witness statements at an early stage 
in summary cases; (Paragraph 95) 

xx the existing procedure of minutes of agreement or admission would be more 
likely to lead to agreement of evidence before trial if combined with a first or 
intermediate diet; (Paragraph 95) 

xxi the SLC's recommendation of a Statement of Facts Not in Dispute does not 
offer any substantial additional advantages for agreeing evidence before trial to 
joint minutes of admission or agreement combined with a pre-trial hearing 
which addresses the issue; (Paragraph 104) 

xxii judges should take a more proactive role in the management of preliminary 
procedures; (Chapter 10) 

xxiii views about sentence discounting should be sought before drawing up proposals; 
(Paragraph 178) 

xxiv these recommendations should apply equally to tire district courts as to die 
sheriff courts; (Paragraph 160) 

xxv changes in legal aid would increase the effectiveness of tire main proposals made 
in this review; (Chapter 13) 

xxvi tire indications are tiiat die costs of introducing die new procedures would be 
covered by savings in witness costs and in court time; (Chapter 14) 

xxvii up to 175,000 witnesses a year could be saved unnecessary attendance at court 
by implementation of the proposals in this review; half of diem would be police 
officers; (Paragraph 176) 
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A n nex A 



SUMMARY OF RELEVANT WORK GOING ON 

ELSEWHERE 



- Standing Committee on Criminal Procedure 

- Scottish Law Commission examination of documentary evidence 

- Report of the Steering and Working Groups on Court Programming 

- Review of Criminal Legal Aid 
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Annex B 



CASES DISPOSED OF IN SCOTTISH COURTS 

IN 1991 



Source ; Crown Office 
High Court 
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Guilty plea 
at trial 
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Trial 
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Number 
per cent 


746 
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51 

6.8% 


3 

0.4% 
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363 

48.7% 


Sheriff and Jury 
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24.0 


14 

0.5% 
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Sheriff Court, 
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per cent 


Cases 
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District Court 
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per cent 


89,230 
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70,881 
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222 

0.2% 


11,290 

12.7 


6,837 

7.7% 
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Annex C 



Section 37. 



SCHEDULE 4 

Certificates as to Proof of Certain Routine Matters 

l. Schedule 1 to the 1980 Act (which makes provision as regards the sufficiency 
of evidence by certificate in certain routine matters) shall be amended as follows. 



2. For the entry relating to the Wireless Telegraphy Act 1949, there shall be 
substituted the following entries— 



“The Wireless 

Telegraphy Act 1949 
(c.54) 

Section 1 in so far as it 
relates to the 
installation or use of a 
television receiver 
(within the meaning 
of that Act); and 
section 1 A in so far as 
it relates to an 
intended such use. 



The Firearms Act 1968 
(c.27) 



A person authorised to 
do so by the British 
Broadcasting 
Corporation. 



A person authorised to 
do so by the Secretary 
of State. 



In relation to an address 
specified in the 
certificate, whether 
on a date so specified 
any television licence 
(within the meaning 
of that Act) was, in 
records maintained 
on behalf of the 
Corporation in 
relation to such 
licences, recorded as 
being in force; and, if 
so, particulars so 
specified of such 
record of that licence. 

In relation to a person 
identified in the 
certificate, that on a 
date specified 

therein — 

(a) he held, or as the case 
may be did not hold, a 
firearm certificate or 
shotgun certificate 
(within the meaning 
of that Act); 

(b) he possessed, or as 
the case may be did 
not possess, an 
authority (which, as 
regards a possessed 
authority, shall be 
described in the 
certificate) given 
under section 5 of 
that Act by the 
Secretary of State.”. 



3. After the entry relating to the Immigration Act 1971, there shall be inserted 
the following entry — 
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Sch. 4 



“The Control of 
Pollution Act 1974 
(c.40) 

Section 31(1) (permitting 
poisonous, noxious 
or polluting matter to 
enter controlled 
waters, etc.), 32(1) 
(permitting trade 
effluent or sewage 
effluent to be 
discharged into such 
waters, etc.) or 
49(1 )(a) (causing 
accumulated deposit 
to be carried away in 
suspension in inland 
waters) or regulations 
under section 31(4) 
(prohibition on 
carrying on without 
consent certain 
activities likely to 
pollute waters in 
designated areas). 



Two persons authorised 
to do so by a river 
purification authority 
(within the meaning 
of that Act). 



That they have analysed 
a sample identified in 
the certificate (by 
label or otherwise) 
and that the sample is 
of a nature and 
composition specified 
in the certificate.” 



fonowi t ^e t n°t*- UPPlementary Benefi ‘ S Act 1976 ’ there sha11 



“The Licensing 

(Scotland) Act 1976 
(c.66) 



A person authorised to 
do so by the Secretary 
of State. 



In relation to a person 
identified in the 
certificate, that on a 
date specified therein 
he held, or as the case 
may be did not hold, a 
licence granted under 
that Act.”. 



there ^ Mana * ement ^79, 



“The Bail etc. 
(Scotland) Act 1980 
(c.4) 



The Clerk of Justiciary 
or the clerk of court. 



In relation to a person 
identified in the 
certificate — 

(a) that on a date 
specified therein an 
order granting bail 
was made by a court 
so specified; and 

(b) that on a date so 
specified that order, 
or a condition thereof 
so specified, was in 
force.”. 
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Sch. 4 



6. After the entry relating to the Forgery and Counterfeiting Act 1981, there 
shall be inserted the following entry — 



“The Civic Government 
(Scotland) Act 1982 
(c.45) 



A person authorised to 
do so by the Secretary 
of State. 



In relation to a person 
identified in the 
certificate, that on a 
date specified therein 
he held, or as the case 
may be did not hold, a 
licence under a 
provision so specified 
of that Act.”. 



7. At the end there shall be added the following entry — 



The Social Security 
Administration Act 
1992 (c.5) 



A person authorised to 
do so by the Secretary 
of State. 



In relation to a person 
identified in the 
certificate — 

(a) the assessment, 
award, or nature of 
any benefit applied 
for by him; 

(b) the transmission or 
handing over of any 
payment to him.”. 
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Annex D 



PROPOSALS FOR EXTENSION OF SECTION 
26 AND SCHEDULE 1 TO THE CRIMINAL 
JUSTICE (SCOTLAND) ACT 1980 



1. Proof of previous convictions in any category of offence (not just driving while disqualified 
as referred to in section 26(8)) where conviction and sentence of the accused is a pre-requisite 
of the offence (eg, section 7 of the Civic Government (Scotland) Act 1982 - the failure by 
tod drivers to disclose previous convictions in licence applications); preliminary 
consideration of this indicates that this would not fit into the existing provisions of section 
26(1) and (2) and Schedule 1 and that an additional subsection would probably be required. 

Ihe provision would need to include notice procedure to enable the accused to challenge 
the evidence. 

2. A certificate by a police officer relating to the conveyance of a production to a laboratory. 
This would be a useful extension to the section 26 provisions. Any provision should also 
cover the recovery of productions eg where a sub-aqua diver recovers a knife from a river 
in a murder case, it should be possible for routine evidence provision to be made to remove 

the need for him to come to court to confirm that the production (ie knife) was the one he 
recovered. 
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Annex E 



MODELS OF SENTENCE DISCOUNTING 



A 


discretionary discount 


no prior commitment 


B 


discretionary discount 


judicial plea bargaining 


C 


discretionary discount 


prosecutor plea bargaining 


D 


statutory discount 


no prior commitment 


E 


statutory discount 


judicial plea bargaining 


F 


statutory discount 


prosecutor plea bargaining 
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